QUEENS CREEK PROJECT SETTLEMENT AGREEMENT ;

STATT Ol NORTH CAROLINA N TITE DFFICF} Or .o
ADMINISTRATIVE TTEARTNGS
COUNTY OF MECKLENBURG (0 LHR 0043 -

DUKE ENERGY CORPORATION
Pctitioner,

NORTII CAROLINA ENVIRONMLENTAL
MANAGLEMLUENT COMMISSTON, and its Delegate
The TIVISION O WATER QUANITY O THL
DEPARTMENT QI ENVIRONMENT AND
NATURAT. RESGLRCES,

[2espondent

. T T T

SETTLEMENT AGREEMENT

THIS SETTLEMENT AGRELEMENT (*Agreement™), made and cntered inte as of the
25th day of October, 2000, by and between DUKE ENERGY CORPORATION. a comoration
organized and existiog pursuant to the laws of the State of North Cavolina, with a place of
husiness in Meckleoburg County, North Caroling ("Tuke™. on behalf of NANTAHALA
POWER & LIGHT {("NP&L7). & division of Duke. the NORTH CARCLINA DLEPARTMENT
OF  ENVIRONMENT  ANTY NATURAL RESOURCES ("DENR™), and the NORTH
CAROLINA  WILDLIFE RESOURCLES  COMMISSION ("WRC™)  (collectively  “State
Agencies”), (all reterenced agencies and Duke collectively *Parties™. provides as follows:

WITNLSSETH

WHERFAS, NP&L operaies a hyvdroelectric power projeet on Queens Creek in Macon
County, NC known as the Queens Creek Project tthe “Project™) purswant 1o 3 license issued by
the Federal Energy Regulatory Commission ("FLRC"Y (FERC Project No. 2694 and consistinp
primarily al*

ab A 37-acre rescrvoir {the "Reservoiry located approximatcly 1.5 miles upstream of
Cueens Creck’s conlluence wilh the Nantahala River: and

bl An earth and rock (11 dam (the "Tam”) impounding the water in Queens Creek
arl meluding a spill valve: und
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¢} A powethouse {the "Station™) located approximately 3 miles upstream from
Queens Creek's confluence with the Nantahala River and being supplied with
water from the Reservoir by a steel penstock extending From the Dany;

WIERLAS, construction of the Tam and creation of the Reservoir have created reduced
strcam Jow in the approximately 1.5 - mile long scetion of Queens Creck between the Dam and
Queens Creek's confluence with the Nantahala River {the “Bypass"):

WHERFEAS, an September 27, 1999, NP&I. filed an application with FERC fur renewal
ol s hicense for the Project (the "New License”);

WITERLAS, on October 1, 1999, NP&L filed an application with the DENR for Walcr
Cality Certification pertaining to the New License pursuant to §401 of the Clean Water Act, as
amended;

WHLREAS, on November 16, 1999, the DIENR issued Water Ouality Certifieation
Number 3244 (the “401 Certification”y for continued operation ol the Projeet under the New
License;

WHERLAS, the 401 Certification contains conditions and limitations on the aperation ol
the Project that the DENR had determined necessary pursuant to is statutory responsibilitics o
support the protection and maintenance of water quality:

WHERFASR, [ssuunce or waiver ol 401 Certification is a prerequisile W the issuance of
the Mew License;

WHLEREAS, NP&L™s application for the New License includes proposed (acilities to
crthance day-use recreational opportunitics at the Project's reservoir. ingluding (a) picnic tables,
(b} a fishing pier for disabled users, and {e) 4 “tote and float™ bumch area;

WILLREAS. the Partics ayree that gencrating power at the Station, as well as providing
for minimum stream flows in the Bypass and managing the Reservoir's levels for lish hahilat
cohuncements are all imporant uses of the limiled waters of Queens Creek. Under Tow inllow
comditions to the Reservoir above the Station, the Madified 401 Certification as identificd within
this Agrecment provides for expansion of targeled Rescrvoir level hands. reductions in
generation velumes and reductions in minimum flow releases at the Dam into the By pass:

WHERLAS, on January 13, 2006, Duke, on behall of NP&L, liled with the Office of
Administrative Tlearings ("OALI"t a Petition lar A Contested Case Hearing challenging the
limitations and conditions contained in the 401 Certification. with said casc assigned QAL Case
Number () FHR 0043,

WHERLAN, the State Agencies are interested in environmental impacts by operation ol
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the Praject under the New License:

WIILRLAS, the Fartics have participated in infonmal discussions to explore potential
settlement of all matters at issue in the 401 Certification and the New License:

WHERFAS, the Parties have now reached full agreement on the resolution of all of tle
resource matfers at issue in the 401 Certification and the New License. specifically including
rescrvoir level limitations, public recreational fuctlilies. minimum Now requirements, and
reporting reguirements:

WIILREAS. the United States Lish and Wildlife Scrvice of the LS. Department of the
Interior (the “USFWS”) and the United Stutes Torost Service of the 1S, Deparliment of
Agneuliure (the “TISES™ uby participated v the informai discussions lcading to this
Agreement, but the two foderal agencics opled not 1o sign the Agrecment, The TSTS and
LISEWS Lherefore are not Partics w this Agreement.

NOW, THERLIORE, TN CONSIDERATLION of all other actions and undertakings as set
forth hereinbelow, the Partics contract, settle and agree as follows:

Rescrvoir Level Limitations

1. The Partics agree to the Tullowing reservoir level limitations, written in the form
ol an Article 401 that the FERC should place in the New License for the Project:

The Licensee shall muintain the clevation of the project reservoir within onc foot above
and iwo feel below the reservoir's normal [ull operating pool level of 2.895.0 feet Mean Sea
Level (MSL) (ie., in the range of 2.896.0 leet MSL and 2,893.0 foct MSLY {07 lhe perrond My |
through October 31 and within one fool ahove and seven leet below the reservoir's normal 1ull
operating pool level (Le., in (he range of 2.896.0 fect MSL. and 2,888.0 feet MST)) tor the winier
drawdown period of November 1 through Apail 30, In order to facilitate gradual raising and
lowering of the reservoir during the winter drawdown period. the Licenses shall operate the
project soas to atlempt 1o have the reservoir elevation at 2,891.0 feet MSI. on April 1 and
Deeember 1. The Licensee shall use the existing floa-operated pase on the reservoir io
determine reservoir clevation.

The reservoir elevation limits specificd herein may be temporarily modified il required by
uperating emergencics bevond the conwrol of the Licensee. during periods of excessive inflow,
[or planned drawdowns lor mainienance or inspection purposcs, lor short pericds upon mutual
agreement of the Licensee, the North Carelina Department of Environment and Natural
Resources (DLUNR) and the Norih Careling Wildlite Resources Commission {WRC). and during
fow inllow periods as specified in License Article 402 hercof | Paragraph 3 of this Agreement].
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The Tacensee shall notify the DENR and the WRC at least 15 days prior 1o commencing planned
drawdowns for maintenance or inspection purposes that will require a temporary moditication of
the reservoir elevation limits,  The Licensee shall notify the DENR and the WRC of any
lemporary muodification of the reservoir clevalion Bmits reguired by an operating emergency
heyund the comural of the Licensee as soon as practical, cither belore, during, or immediately
following such emergency. bul no later than ten days after cach such incident.

2. Lhe Parties agree that the forcgoing ugreements on reservoir level limitations
("Reservoir Level Agreements™) will be incorporated into the amendment of apphcalion tor the
New License that NP& L will (ile with the FERC as provided in Paragraph 10 hereol, and hat the
Reservoir Level Agrecments shall be lncomporated in the terms of the Modificd 401 Certification.

Public Reereation Facility Ilmprovements

"

3. The Parties agree that the day-use recreational facilitics proposed by NP&L. in ils
September 27, 1999 application for the New License will be consolidated at a single location
within the cxisting FERC project boundary and thercaller maintained by the WRC, The
comstruction ol the consolidaled facilities will be completed in 2001 or as soon as praclically
achicvable following receipt of any necessary approvals by the FERC under the procedures of
the existing license. The recreational lacilitics in the FERC application inchude {a) picnic tables,
(b} disabled-persons [ishing pier, and (¢) "tote and 1Towt” launch atca.

&, The Partics agree that the loregoing agrevments on Public Recreation Pacility
Impiovements (“Reereation Facility Agrecments™) will be incorporated inlo the umendment of
application {or the New License that NP&T. will file with (he FERC as provided in Paragraph 10
hereof, and thal the Recreation Facility Agreements shall not be incorporated in the terms of the
Maodified 401 Certification.

Minimum Flow in Queens Creck Byvpass

3. The Parties agree to the following minimwn Now requirements, written in the
Iomm of an Article 402 that the FERC should place in the New |icense for the Proyect:

The Licensee. exeept during low inflow perivds as defined herein, shalk release from a
minimum flow release valve required 1o be installed at the hase of the pragects dam. as calibraled
and metered at the valve. o continuous mininm flow of 2.0 cubic-fect-per-second {cfs) during
the period December 1 through May 31 and 1.0 ofs during the period June | through November
30 for the protection of fishery and other aquatic resources in the reach of Queens Creek
bypassed by the projeul.

During low inllow periods as delined herein, the Licensee shall fullow in sequentind
fashion the protocol set forth below regarding adjustments w minimum fAow releases, reservoir
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clevatioms, and generation levels and shall make the adjusiments set forth below on a weekly
basis 5o as 10 equitably allocate the impacts of reduced water availabilily:

ay ‘The Licensce shall reduce the normal minimum generation volume by 20% 1o 29.2
acre-leel per calendar week:

by Upon a determination by the licensee that the reservoir clevation cannot be
maintained within the Timits specified for the relevant time period in Article 401
[Paragraph 1 of this Agreement] hereol even with implementation of the measure
specified in a) hereol, the Licensee shall reduce the continuous minimum flow releases
specificd above lur the relevant time period by 20% (Le., down to 1.6 ¢fs for the period
December | through May 31 and (0.8 cfs for the period June 1 thiough November 307,

¢) Lpon a determination by the [icenser that the reservoir elevation cannoi be
maintained within the limils specilied [or the relevant time perod im Article 401
|Paragraph 1 of this Agreement| hercol cven with implementation of the measures
specificd in ) and b} hereof, the Licensce mav reduce the rescrvoir's clevalion one
additional foot below the lower reservolr elevation limit specificd for the relevant time
period in Article 401 |Paragraph | ol this Agreement] hereof for the duration of the low
tllow pertod (hereinafter the "tiest modi(ied reservair level hand™):

d} Upon a determuination by the Licensce that the reservoir elevation canol be
maiitaimed within the birst moditied rescrvoir level band. the Licensee shall reduce Lhe
minimum pencration valume by an additional 13% (down 1o approximately 23.7 acre-loet
per calendar weelk),

¢} Upon a determunatsion by the Licensee that the reservoir clevation cannol be
maintained within the Grst modihed reservoir level band cven with implementation of the
measure specified in d) hercoll the Ticensee shall reduce the continuous minimum flow
release specificd herein lor the relevant time period by an additional 15% (L., down to
1.3 cfs for the period December 1 through May 31 and 0,65 cfs for the period fune 1
throush November 3003

[ Upon a determination by the licensee that the reservolr elevation cannot be
maintained within the first modilied reservoir level band even with implementation of the
micasures specified in d) and oy hereoll the Licensee may reduce Lhe reservoirs etevalion
ome additional foot below the lower limail of the Mrst modi Qed reservoir level hand for the

duration of the fow inflow period (hercinaiier the "sceond modilied reservolr level
band™}:

¢} Upon detcrmination by the Licensec that the rescrvair clevation cannot be maintained
within the sceond modified reservoir level band, the protocol preceding establishmoent ol
the first and sceond modiled reservoir level bands as specified above shall be repeated,
with the Licensce irst reducing minimum pencration volumes in increments of 10% and
subscquently reducing continuous minimum  flow refeases in nerements ol 1094,
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followed by one (oot Incrementat reductions in the fower limir of the sccond moditicd
reservoll leve] hand, until inflow has increased to a poini where the reservoir level has
heen restored to within the reservoar elevation limits for the relevant lime period specilied
mn Article 401 [Paragraph 1| of this Agreement | hereol.

Lor purposes of this Article: the term "normal minimun gencration volune™ means 36.5
acre-feet of water used per calendar week to generate cleetricity at the projeet: the torm "low
mflow period" means any penod when weekly inflow to the reservoir cannot maintain the
reservolr’s elevation above clevation 28930 feet MSIL for the period May 1 through October 31
or elevanon 2,888.0 feet MSL fur the pertod November 1 through April 30 if the Licensec
provides the continuous nunimum low release or the relevant time period specitied herein and
uscs the normal mimmum generation volume.

Whencver the Licensee at any time during the period May 1 throush Qetober 31 reduces
the elevation of the reservoir Lo below elevarion 2,88%.0 feet MSL after following the above-
specilfied protocol and nol because of planmmed drawdowns for maintchance or inspection
puarpases or operating emergencics boyond the control ol the Licensee, it shall notify the North
Carolina Depariment of Lnvironment and Natural Resources (TFNR) and the North Carolina
Wildlife Resources Commission (WRC) as soon as possible, but no later than Len days afler each
such incident. and shall allend any meeting convened thercalier o discuss reasonable and
desirable options for addressing the low inflow conditions that causced the rescrvoir elevation 1o
he reduced below clevation 28880 leel MSL: provided, however, that no changes in (he low
mNow protocol provided lor herein may be made without the prior approval of the Commission

Reporting Reqguirements

o, The Partics agree o the foltowing reporting requircments, written tm the form ol
an Article 403 that the FERC should place in the New License for the Project:

No Tater than March 31 of cach calendar vear beginning the first calendar vear after the
Calendar year in which this licensc 15 issued, the Licensee shall provide to the North Carolina
Department of Environment and MNatural Resources and the North Caroling Wildlife Resources
Commission and file with the Commnission a report containing a table of the elevation ol the
reservoir on a daily basis during the previous calendar year, a certification by the Ticensee that
the minimum flow release requirements of Article 402 |Paragraph 5 of this Apreement| were mel
dunng the previons calendar vear, und a discussion of cach incident during the previous calendar
vear where the clevation of the reservoir was above or below the levels speeificd in Article 401
{Paragraph 1 of this Apreement|. wogether with influrmation sufticient to demonstrare that for
euch ineident where the ctevation ol the reservoir was below the levels speeified in Article 401
[Paragraph 1 of this Agreement] the requirements of the low inflow protocol of Article 402
[Paragraph 3 of this Agreement] were mel.

7. The Parlics agree 1hat the above-described fow inflow protocol and reporting
requirements shall be ymplemented during the Spring of 2001, but not later than May 31 2001
NE&L will install 1 minimum flow rclease valve and associaled Tow meler required to provide
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and measure the minimum flow as soon as practically achievable fbllowing receipt of any
necessaly approvals by the FERC under the procedures of the existing license.  The minimuin
low refease valve will be calibrated 1o provide the range of minimum llows under the range of
reservorr tevels identilied i dus Agreement. Since NP&T. cannot begin constrnetion until uny
necessary approvals for installation of the minimum Oow release valve and flow meter arc
received from the FTRC, the Parties agree that failure 10 implement the suhject minimunm flows
hy May 31, 2001 due to delays in recetving any required RO approvals does not constitute 2
default under this Agreement.

8. Aller hive years of aperations under the provisions ol this Agresment, NP&L will
confer with the Parties to consider holding an informational mecting, 1o review the operational
history of the Agreement (o determine if any operational changes are needed and agreeable 1o all
the Parlies,  Any such meeting shall be scheduled and held ne later than Scptember 30 of the
APPLOpTIdle vedr.

9, The Parties agree thal the foregoing provisions pertaining to minimum flow
rcleases, normal minimum generation volume, low Inllow protocel and reporting requirements
will be incorporated into the amendment of application for the Now License that NP&T. will fle
with FERC as provided in Paragraph 10 hercaf, and shall be incorporated in the terms ol the
Maodified 401 Certification.

Amcendment to FERU Application

14, WNP&T. shall file with the FTRC an amendment w ity September 27, 1999
appheation for the New License for the Project incorporaling the agreements described in
Puragraphs 1. 3. 5, and ¢ no later than 60 days following issuance by DFENR of the final
Muoihlied 40 Certilication,

Mixcellancous

11, Within 30 days following the date of the last signature aflixed Lo this Agreement.
DENR will issuc a drall Modified 401 Certilicalion with terms as required by the terms of this
Agrecment, o be followed by a final Modified 401 Certification within the timelines specified
b the IDENR for such issuance.

12, TDuke shall filc a nouce of withdrawal, with prejudice, of its contested casc
petition with OOAH Case Mo, 00 EHR 0043, T'he notice ol withdrawat shail be filed in OAH
within 5 days ol receipl by NP&L of the final Modified 40 Certification as specified in
Paragraph 11 of this Agreement.  Fach Farty shall bear its own cosis and, contingent upon
execution of all the lerms of this Apreement. cach Parly expressly waives any rieht 1o colloct
allorney foes from any other Party to this Agreement,

I3, The State Agencics agree that the terms of this Agreemenl resolve their concerns
regarding continued operation of the Project under the New License and thercfore that they (@)
will support issuance of the Now License that is consistent with the werms of this Agrecment and
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(b} will not during the current license rencwal proceedings comnnicate to the FERC or 10 any
other federal or stale resource ageney any comments, conditions. recommendations or
preseriptions that are inconsistent with the terms of this Agreement or that if followed or adopted

by the FERC as part of the New License would reduce the economic value of the Project w
WL,

14, dn the cvent that the New License does not incorporate. approve. ot allow
implemeniation of the provisions referenced in Paragraphs 1, 3, 5 and 6 hercof, the Purties agree
to promplly confer to deternune what, if any. modilications to this Agrecment should be mude 10
address the failure of the New License to incorporate or upprove such agresments,

15, This Agreement is a compronuse of disputed cluims. The actions raken hereunder
are ot to be construed as any admission o Hahility on the part of any setding party, including it
agenls, representatives, allomeys or employees, as to all of whon liabilily is expressly denied.

L6, This Agreement containg the entite agrcement between the Partics. The terms of
this Agreement are contractual and not mere recitals.

7. This Agreement shall not e modified or amended cxeept by an instrument in
writing signed by all ol the Parties or their successors in interest.

|8 Thig Agreement may be exceuled in separate connterparts, with each counterpart
deemed 10 be an original having the fall force and efiect thereof,
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MANTAHAT A POWER & [LTGIT, a
Division ol MUKE ENEROY

CORPORATION
N E/Tucksr, Ir.
President
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